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RESEARCH METHODOLOGY



The project is basically based on the doctrinal method of research as no field work is done on this topic. The whole project is made with the use of secondary source.



AIMS & OBJECTIVES: The aim of the project is to present a detailed study of ‘Nature and value of Jurisprudence’ through decisions and suggestions and different writings, articles & reports.



Scope and Limitations: Though this is an immense project and pages can be written over the topic but because of certain restrictions and limitations I was not able to deal w ith the topic in great detail.



SOURCES OF DATA:



 The following secondary sources of data have been used in the project1. Articles 2. Books 3. Websites



METHOD OF WRITING: The method of writing followed in the course o f this research paper is primarily analytical.



MODE OF CITATION: The researcher has followed a uniform mode of citation throughout the course of this researc h paper.



 INTRODUCTION



Before entering the realm of cross-objections, it is nece necess ssary ary to fir first st ex pla in c e r t a i n matte matters rs as regards appeals in general. The Expression appeal has not been defined in the Code of Civil Procedure,  but it may be defined as ―the  ―the  judicial examination of the decision by a higher court of the decision of a lower court.‖ It means the removal of a cause from an the decision of inferior court to a superior court for the purpose of testing the soundness of  of the the inferior court. A right of appeal is not a natural or inherent right. It is well settled that an appeal is a creature of statute and there is no right of appeal unless it is given clearly and in express terms  by a statute. It is a substantive right and not merely a matter of 1



 procedure.



Section 96 of the Code of Civil Procedure recognizes the right of appeal from every decree  passed by any court exercising original jurisdiction. It does not refer to or enumerate the  persons who may file an appeal. However before an appeal can be filed under this Section, two conditions must be satisfied. satisfied. Firstly Firstly the subject-matt subject-matter er of o f t he appeal must be a ―decree‖, that is a conclusive determination of the ―rights  ―rights  of the parties with regard to all or any of the matters in controversy in the suit‖  suit‖  and secondly, the  party appealing must have 2



 been adversely affected by such a determination.



It is important to note that the code of civil  procedure provides for an appeal from a decree and not a judgment. Section 96 of the code enacts that an appeal shall lie from every decree  passed by any court exercising original jurisdiction. So also, Section 100 allows a second appeal to the High Court from every decree passed in appeal. Likewise, an appeal lies against an order under Section 104 read with Order 43 Rule 1 of the Code of Civil Procedure. Hence an appeal lies only against a ‗decree‘  ‗decree‘  or an ‗order‘  ‗order‘  which is expressly made appealable under the code. 1.



CROSS OBJECTIONS IN AN APPEAL



The Code of Civil Procedure, 1908 (herein after referred to as ―C.P.C.‖) from Sections 96 to



1



 C.K Thakwani, Civil Procedure, (5th Edition, Lucknow: Eastern Book Company, 2004) P. 317.  Ibid,P.323



2



 112 and Orders XLI to XLV provides for Appeals that lie to a superior Court from the order or decree of a subordinate Court. Section 96 read with Order XLI Rules 1 to 37 provides for appeals from original decrees. Cross objections can only be filed when an appeal is already  pending before the Court. The provision for filing cross objections in an appeal is provided for in Rule 22 of Order XLI of C.P.C. Before understanding the nuances of this provision it is imperative at this stage to state the provision as it is provided in the C.P.C. Order XLI Rule 22 states Upon Hearing, respondent may object to decree as if he had preferred separate appeal. —  (1)



Any respondent, though he may not have appealed from any part of the decree, may not only support the decree but may also state that the finding against him in the Court  below in respect of any issue ought to have been in his favour; and may also take any cross objection to the decree which he could have taken by way of an appeal provided he has filed such objection in the Appellate Court within one month from the date of service on him or his pleader of notice of the day fixed for hearing the appeal, or within such further time as the Appellate Court may see fit to allow.



(2)



Explanation



-



A respondent aggrieved by a finding of the Court in the judgment on



is  based may, under this rule, file cross-objection in which the decree appealed against is based respect of the decree in so far as it is based on that finding, notwithstanding that by the reason of  the decision of the Court on any other finding which is sufficient for the decision of the suit, the decree is, wholly or in part, in favour of that respondent.



Where, in any case in which any respondent has under this rule filed a memorandum of objection, the original appeal is withdrawn or is dismissed for default, the objection so filed may nevertheless be heard and determined after such notice to the other parties as the Court thinks fit. The provisions relating to appeals by indigent persons shall, so far as they can be made applicable, apply to an objection under this rule. SCOPE AND APPLICATION OF THE RULE



There are two links of the rule which give two remedies to the respondent; i. ii.



The respondent supports the decree, and He attacks the decree by taking cross-objection.



The use of the word support makes it plain that the right given is limited to the sustaining of the decree in so far as it is is in in his favour, and does not extend beyond so as to enable enable him an



 alienation giving him a further advantage.



This he can secure only by appeal or cross-objection. When a suit is wholly dismissed or wholly decreed, it is open op en to the respondent to support the decision by re-agitating ground negative by the lower court. When a suit is decreed in part and dismissed dismissed as to the rest the party who features as the respondent has a decree in his favour which he is allowed to support on any of the ground decided against him. When he does this and no more he is only supporting and not attacking the decree, this point was pointed out in the famous 3



case of Venkata v Satyanarayancsniurthy . Rule 22 applies to the decrees and not to mere finding. This is because no appeal can be preferred against any adverse findings recorded 4



at the trial court. It It is, however, interesting to note that the 54th Law Commission Commission report  had strongly recommended that appeals against finding s be allowed, but, this recommendation was not accepted. Thus, as it stands now, if a suit is decreed in favors of a party, but, certain findings are recorded against him, he cannot go on appeal against those findings. This is where Rule 22 of order XLI of the Code of Civil Procedure gives a remedy to such party. However, this remedy can only be exercised, if the other party has preferred an appeal. However, if the other party does not prefer an appeal, then the party against whom such findings were recorded has no remedy. For example, if in a suit filed by A against B, the court holds that A has proved on merits the case against B, but he is barred by limitation and therefore the suit is decided in favors of B. In this case the decrees in favors of B, but, there are findings against him in the case which he cannot challenge unless A prefers an appeal. Order LXI Rule 22 is a special provision permitting the respondent who has not filed an appeal against the decree to object to the said decree by filling cross objections in an appeal filed by the opposite party. When the suit suit is partly decided in the favors of the plaintiff and partly in favors of the descendant and the aggrieved party enjoyed the plaintiff or the defendant files an appeal, the opposite party party may adopt any of the following following courses; i.



He may prefer an appeal from the part of the decree which is against him. Thus, there



3



 1943 M 698 FB



4
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 may be two appeals against the same decree, one by the plaintiff and the other by the defendant. They are known as cross —  cross — appeals. appeals. Both of these appeals will be disposed of together. ii.



He may not file an appeal against the part of the decree past against him, but may take objection against the same. Such objections are called crossed objections.



iii.



Without filing a cross-appeal or a course-objecton, he may support the decree on the grounds decided in this favour by then, or even, on the grounds decided against him. 5



This point was clarified in the case of Rctmczri bhcii V Ajit imtr Dabhi . 6



In the famous case of Venkateshvarla v Ramana , the High Court of Madras pointed out that the expression ‗cross‗cross-objection‘ expresses the intention of the legislature that it can be directed by the respondent against the appellant. One cannot treat an objection by a respondent in which the appellant has no interest as a cross objection. The appeal is by the appellant against a respondent, the cross objection, must be an objection by a respondent against the appellant. Cross objection is like cross appeal. It has all the trappings of an appeal. The mere distinction  between the two lies in the fact that whereas cross objection forms part of the same record. Cross appeals are two distinct and independent proceedings. This point was clarified by the 7



Supreme Court in the case of jayaram Reddi v R.D.O Cross objections can be filed by the respondent; (i)



If he could have filed an appeal against any part of the decree.



(ii)



If he is aggrieved by a finding in the judgment even though the decree is in his fovour  because of some-other findings.



Cross appeals and cross objections provide two different remedies for the same purpose, since the cross objection can be filed on the points on which the party could have preferred a cross appeal. The right to file cross objection is substantive in nature and not merely procedural as was 8



 pointed out in Pannalal v State of Bombay . Ordinarily, cross objection can be filed only against the appellant. In exceptional cases, however, one respondent may file cross c ross objection against the other respondent. In mahant Dhangir v 9



Madan Mohan , the appeal by some of the parties could not have off without opening the matter as between the respondent inter Se, or in a case where the objections are common as against the appellant and core respondent, the Supreme Court opined that in such circumstances a 5



 AIR 1965 SC.  AIR 1859 Mad 379 7  (1979) 3 SCC 578. 8  AIR 1963 SC 1516. 9  AIR 1988 SC 54. 6



 respondent may file cross objections against other respondents. Thus when the relief sought against the appellant in cross- objection is inter   — mixed mixed with the relief granted to the other respondents in such a way that the relief against the appellant cannot be granted without the question reopened between the objecting respondent and other respondents, cross objection by 10



one respondent against the other respondent, maybe allowed . The principle that no decision can  be made against a person who is not party to the proceedings applies, to cross objections also. Hence, gross objections cannot be allowed against a person who is not party to the appeal. When the respondent has filed cross-objection, even if the original appeal is withdrawn or dismissed for default, they will be heard and decided on merits. When an appeal is withdrawn or dismissed for default and the cross-objections are decided on merits, restoration of appeal and rehearing will not automatically warrant re-hearing of the cross- objection. This was held in the 11



case of Nanoo v Neelaratnam . However, when the the appeal is dismissed dismissed as time barred barred or abated, or is held to be non-maintainable, the cross objections cannot be heard on merits as they are contingent and dependent upon the hearing of the appeal. This was clarified clarified in the the case of 12



Chettiar v Chetti .



Cross objection shall  be in the form of a memorandum of appeal and they should be served on the other party affected thereby or his pleader. The respondent can file 13 cross- objection as an indigent  person .Cross objections can be filed within one



month from the date of service on the respondent, or his pleaders of the notice of the date fixed for hearing off the appeal. The appellate court may at its discretion, extend the period within which cross objection can be filed as was he1d in the case of Vishwanath  v Srnt.Maharajee14. The discretion, however, maybe exercised judicially and on sufficient cause for delay  being shown shown and is open to review review by the superior superior court. The appeal and the cross-objections should be heard together and they should be disposed of



 by a common judgment jud gment incorporating the decision on both on o n appeal as well we ll as in the cross15



objection. This was held in Krishna Gopal v Haji Mohd . A party in whose favour a decree has been passed has a substantive and valuable right which should not be lightly interfered with. As an ordinary rule, therefore, in the absence of a cross 10



 Rule 22 (4) order XLI,the code of civil Procedure,1908  AIR 1990 Ker 197. 12 AIR 1919 Mad 784 11



13



 Rule 22 (5) Order XLI,the Code of Civil Procedure,190  AIR 1977 All 459 15  AIR 1969 Del 126. 14



 appeal or a cross-objection, by respondent, the appellate court has no power to disturb the decree of the lower court so far as it is in favour of the appellant. This is, however, subject to the  provisions of Order X LI Rule 33 of the C.P.C. This was clarified in the th e case of Chaudhary Sahu 16



v State of Bihar  . NATURE OF THE RIGHT TO FILE CROSS-OBJECTIONS



The right to take a cross-objection in an appeal is nothing but the exercise of the same right of appeal which is given to an aggrieved party and is not a new right conferred by Order 41 Rule 22 of the CPC. Consider a case where there are two parties- A and B and if A‘s claim is decreed in  part, A may appeal from the decree , alleging that the decree ought to have been for the full amount claimed by him, and B also may appeal from the decree, alleging that the suit ought to have been dismissed altogether. If A appeals from the decree, and B also appeals. B‘s appeal is called a cross-appeal, but instead of filing a cross-appeal, B may file cross-objections under this rule. In cross-objections, B may take any objection to the decree which he could have taken  by way of appeal. app eal. The right to file a cross-objection is not n ot dependent on acceptance of some part of the decree as good; the whole of the decree can be challenged. A cross-objection filed within time is not to be treated as a cross-appeal, nor should a separate decree be passed in respect thereof. Under O 41, r 22 of the Code of Civil Procedure cross-objection in lieu of cross-appeal is permissible as also cross-objection is permissible against an adverse finding. The most important case in the area of cross-objections is that of Superintending Engineer V. B 17



Subba Reddy . The facts of the case are as follows. An agreement was entered into between the appellant and the respondent respondent for execution of the work called ‗providing lining to bet and side slopes of Pamidipadu Branch Canal. Four separate agreements were entered into. As is usual in such contracts, disputes arose and these were referred to sole arbitrator who gave separate awards dated April 18, 1986 in respect of each of the agreements. The arbitrator allowed five claims of the respondents. When the matter was pending before the Principal Subordinate Judge, he reduced the award of interest from 18% per annum to 1 2% per annum. Otherwise he made all the four awards rule of the court and passed decrees in terms thereof. The respondent did not challenge the grant of interest at the lower rate of 12% per annum by the Principal Subordinate Judge by filing any appeal against his judgment making the awards rule of law. It was the appellant who appealed to the High Court against the judgment of the Principal Subordinate



16



 AIR 1982 Sc 98 AIR 1999 SC 1747



17



 Judge. ‗When notice of appeal was served on the respondent, he filed cross-objections cross-objections under Order 41 Rule 22 of the Code of Civil Procedure (for short, the ‗Code‘) challenging the  judgment of the Principal Principa l Subordinate Su bordinate Judge whereby the award of o f interest was interfered with. The High Court while dismissing the appeals allowed the cross-objections and restored the award of interest at the rate of 18% per annum as given by the arbitrator. This, now the appellant says, High Court could not do as cross-objections were not competent in appeal filed by the appellant under Section 39 of the Act. Respondent, however, says that since provisions of the Code are applicable to the appeal filed under Section 39 of the Act, cross objection filed under Order 41 Rule 22 is maintainable. In this case the Supreme Court looked into the various decisions already given with regard to cross-objections and with the intent of clarifying the position as regards cross objections once and for all laid down six principles which govern cross objections. The principals laid down by the court are: 1. Appeal is a substantive right. It is a creation of the statute. Right to appeal does not unless it is specifically conferred. 2. Cross objection is like an appeal. It has all the trappings of an appeal. It is filed in the form of memorandum and the provisions of Rule I of Order 41 of the Code, so far as these relate to the form and contents of the memorandum of appeal apply to cross- objection as well. 3. Court fee is payable on cross-objection like that on the memorandum of appeal. Provisions relating to appeals by indigent person also ap ply to cross-objection. 4. Even where the appeal is withdrawn or is dismissed for default, cross-objection may nevertheless be heard and determined. 5. Respondent even though he has not appealed may support the decree on any other ground  but if wants to modify it, he has to file cross-objection to the decree which objections he could have taken earlier by filing an appeal. Time for filing objection which is in the nature of appeal is extended by one month after service of notice on him of the day fixed for hearing the appeal. This time could also be extended by the Court like in appeal. 6. Cross-objection is nothing but an appeal, a cross-appeal at that. It may be that the respondent wanted to give quietus to whole litigation by his accepting the judgment and decree or order even if it was partly against his interest. When, however, the other party challenged the same by filing an appeal statute gave the respondent a second chance to file an appeal by way of cross-objection if he still felt aggrieved by the judgment and decree or order. Finally the Supreme Court held that cross-objections should not have been allowed in this case



 since only the procedure of the Civil Procedure Code was applicable to the Arbitration Act and Cross-Objections were a substantive right. CIRCUMSTANCES WHERE CROSS-OBJECTIONS NEED NOT BE FILED



Order 41, Rule 22.while allowing for cross-objections also allows for a respondent to defend the decree without filing cross-objections. The rule even allows for the respondent to defend the decree by arguing that an issue on which the decree was based that was decided against him in the lower court should should actually have been decided in his favour. A cross-objection could be filed filed only with respect of a finding on which the decree appealed against is based. If in a suit brought by A against B. B sets up two defences and the court of first instance decides  both on B‘s favour, and A appeals, there is no scope for cross-objection, cross-objection, for cross-objections cannot be filed as criticisms of judgment., but if the court decides in B‘s B‘s favour as to one and against him as to other then, if A appeals, B may support the decree at the hearing of the appeal not only on the ground decided in his favour, but also on the ground decided against him without 18



filing any cross-objections . The filing of cross-objection in the manner provided in 0 41, r22 of the Code of Civil Procedure is necessary, only if the respondent wants to take any crossobjection to the decree which he could have taken by way of an appeal. However, in order to support the decree or in order to argue that the find n respect of an issue should have been in his favour, the respondent is not required to file a cross-objection. At this juncture, the case of 19



Shriniwas v Keshri Chand  can be examined to shed dome light on this issue.. The facts of the case are as follows. Four persons were duly nominated as candidates to the office of Chairman of the Municipal Board, Nokha. The otering thryter was completed in three rounds. The respondent, Kesarichand obtained the highest number of votes in the third round and as such was declared elected to the office of Chairman of the Municipal Board, Nokha. The case of the petitionerappellant was that one of the nominees, Devkishan having received no vote in the first round, he should not have been considered at all to have been a candidate at the election and another nominee Gangadutt should have been eliminated in the first round on the basis of receiving the lowest number of votes and there should have been only two rounds and not three. The Respondent had argued before the Election tribunal, in addition to various other grounds the  petition was to be dismissed since the two other contesting con testing candidates were not made parties to the election petition. The appellant had objected to the respondent raising this without filing a cross-objection. cross-objection. The Court, in giving it‘s decision held that in an appeal against the dismissal of



18



 M.p Jain,The code of civil procedure,(nagpur:wadhawa&co.,2004)P.1114.  AIR 1984 Raj 14
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 an petition on the merits, the respondent, the returned candidate, is not debarred from raising the plea that the petition petition was liable to be dismissed for non-joinder of the other contesting candidates as necessary parties on the ground that has not filed cross objective. He can do so on a new ground which can be taken in appeal, as for example a pure question of law. In a second appeal, however the respondent cannot support a decree on a ground which would not have been available to him if he were an appellant.



CIRCUMSTANCES WHERE CROSS-OBJECTIONS NEED TO BE FILED



Cross-Objections can be filed by the Respondent as regards any issue that was decided against him which would influence the decree Such cross-objections can be filed where the suit is wholly in favour of the Respondent, or when it is decided partly in his favour and partly against him. However ,cross-objective are only importance in situations where the Respondent chooses to attack the decree as Order 41 Rule 22 of the CPC gives him the right to defend the decree effectively without filing cross-objections. When a party having right to appeal does not prefer the same and waits for the adversary to file appeal and then -objection, runs the risk of availing the qualified alternative remedy on the adversary preferring a maintainable appeal. Therefore, the mere filing of cross-objections does not ipso facto invest in the respondent an independent right of being heard on cross-objections.  Normally, a party in whose favour the judgment appealed from is given will not be allowed to appeal from it. Considerations of justice therefore require that the appellate court should in appropriate cases, permit a party placed in such a position to support the judgment in his favour even upon grounds which were negative in that judgernent.  No doubts d oubts courts appeal have from time to time adjudicated on points not canvassed before the trial court, but this power is never exercised unless the case is very clear and free from doubt. It is only after the appeal court directs the issue of notice to the respondent that the stage of filing cross objections can arise and only then cross- objections can be treated as having been filed under sub-r (1) of r22. It is not open to the party who has appealed, and whose appeal has been dismissed, subsequently to prefer cross- objections under this rule. A sues B for damages. A‘s claim is decreed in part. A appeals from that part of the decree which is against him. B also appeals from that part of decree which is against against him. A‘s appeal is heard and dismissed. Before B‘s appeal is heard, A files cross-objections cross-objections in B‘s appeal setting up the same the same ground upon which in his own appeal he had asked for relief. A‘s A‘s cross-objections cross-objections should not be heard. Even if A‘s appeal is still pending he



 cannot urge by way of cross-objections cross-objections in in B‘s appeal grounds which he has omitted to take in his own appeal and in respect of which the period of limitation has expired. AGAINST WHOM CAN CROSS-OBJECTIONS BE FILED



As a general rule respondent‘s right to urge cross-objections cross-objections should be limited to urging them against the appellant. In exceptional circumstances it may however be urged against corespondents. This usually happens only in cases when there are questions which cannot be disposed of completely without matters being allowed to be opened up as between corespondants. This view was endorsed by the Supreme Court in the case of Panna Ltd v. 20



State of Bombay . The Supreme Court in giving it‘s judgment judgment as to whether cross-objections could be file against co respondents, In a detailed judgment the Court examined all the cases on the point, and came to a conclusion that ―In our opinion, the view that has now been accepted by all the High Courts that Order 41, r. 22 permits as a general rule, a respondent to prefer an objection directed only against the appellant and it is only in exceptional cases, such as where the relief sought against the appellant in such an objection is intermixed with the relief granted to the other respondents, so that the relief against the appellant cannot be granted without the question being re-opened  between the objecting respondent and other respond ents, that an objection under Or. 41, r. 2 2 can  be directed against the other respondents, respondents, is correct.‖



EFFECT ON CROSS0OBJECTIONS WHERE THE APPEAL IS WITHDRAWN OR HAS  ABATED OR IS IS DISMISSED DISMISSED FOR DEFAULT It is clear from the provision of 0 41, r22 (4) that if an appeal is withdrawn or the same is dismissed in default, in that circumstance the cross-objection will not automatically get rejected on the ground that the appeal has been dismissed. The provision of the aforesaid rule will be attracted only in those cases where the appeal is incompetent since its inception or is barred by time. The withdrawal of an appeal is no bar to the hearing of cross-objection field by a respondent, whether the appeal is no bar to the hearing. Similarly, the dismissal of an appeal for default is no bar to the hearing of cross-objections. This was correctly admitted in the case of 21



facts of Bhimasena v Venugopal . The Facts of the case are a re as follows are as follows. The dismissal of an appeal upon he appellant‘s failure to give security for costs is a dismissal ‗for default‘ within the meaning of sub-r sub-r (4) and so is a dismissal for failure to pay costs of the
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  paper book. The dismissal of an appeal after hearing hea ring does do es not bar the hearing of a cross-appeal especially when it remained indisposed of owing to inadvertence. Order 41, r 22(4) which is an enabling provision for hearing cross-objective in case of dismissal of appeal in default or withdrawal of appeal does not debar the court from hearing cross-objections even if the appeal is disposed off on merit the same will hold good even in a case where appeal is disposed of inadvertently or for any other reason without considering cross-objections. However, if the appeal has abated, the respondent and is not entitled to have his cross-objections heard even though the legal representative of the deceased have been brought on record in the cross-appeal, if the appeal is incompetent, the cross-objections have to be rejected as not maintainable.



 CONCLUSION Cross-objections are a valuable tool in the hand of people who have right to appeal. A crossobjection is a substantive right identical to the right to appeal. It allows in effect an appeal to a respondent who has chose not to for a certain period and is barred from time by doing so after the period when the opposing partly in his favour and party in favour of the other party and  –  Secondly when though the decree is completely in his favour, certain issues were decided against him, Cross-objections can only be filed concerning an issue on which the decree is based and can only field by the respondent. The only real effect that the amendments have had is to clarify the position as regards crossobjections. Order 41 Rule 22 of the code of civil Procedure which is the provision that allow for cross-objections, also states that a respondent may defend a decree by arguing that ;.;an issue decided against him him at a lower court should have been decided in his favour without filling a cross-objection. Thus a cross-objection only needs to be filed if the respondent want a change in the decree or is attacking the decree. Otherwise logically a cross-objection would not be warranted since court-fee has to paid on a cross-objection and if a respondent only wishes to defend the decree, he can do so without paying anything as first part of order 42 Rule 1 allows to do so effectively even without a filing a cross-objection.
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