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POWERS OF APPELLATE COURT Section 107, Rules 23-29, 33 Sections 96-108 and Rules 23 to 33 of the Order 41   enumerate the powers of an Appellate Court while hearing first appeals. They may be summarised as:



Power to decide a case finally: Section 107(1)(a), Rule 24 of Order 41



Power to Remand: Section 107(1)(B), Rules 23 23-A



Power to Frame issues and refer them for Trial: Scetion 107(1)(c), Rules 25-26



Power to take Additional Evidence: Section 107(1)(d), Rules 27-29



Power to Modify Dceree: Rule 33



Other Powers: Section 107(2)
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POWER TO DECIDE A CASE FINALLY: SECTION 107(1) (a), RULE 24 Section 107(1) (a) and Rule 24 of ORDER 41 enable the Appellate Court to dispose of a case finally. Where the evidence on record is sufficient to enable the Appellate Court to pronounce judgment, it may finally determine the case notwithstanding that the  judgment of the trial Court has proceeded wholly upon some ground other than that on which the Appellate Court proceeds. The general Rule is that a case should, as far as possible, be disposed of on the evidence on record and should not be remanded for fresh evidence, except in rare cases 1, by drawing the final curtain on the litigation between the parties. Fragmentary decisions are most inconvenient and tend to delay the administration of justice. 2 “If life like a dome of many colored glass stains the white radiance of eternity, so do the doings and conflicts of mortal beings till death tramples them down.” 3



Power to Remand: Section 107(1)(B), Rules 23-23-A 



MEAING Remand means to send back.







NATURE Rule 23 of Order 42 of the Code enacts that where the trial Court has decided the suit on preliminary point without recording findings on other issue and the Appellate Court reverses the decree so passed, it may send back the case to the trial Court to decide other issues and determine the suit. This is called Remand. Rule 23-A as inserted by the Amendment Act, 1976 enables the Appellate Court to remand a case where the lower Court has decided it on merits but the Appellate Court consider such remand in the interest of the justice.



1



Sunder Singh v. Narain Singh, 1969 SCD 900  Nanhelal v. UmraoSingh, (1930-31) 58IA 50:AIR 1931 PC 33:130 IC 686. 3  Per Khanna, J. in Bechan Pandey v. Dulhin Janki Devi, (1976) 2 SCC 286 AT p. 299 2
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  SCOPE



By passing the Order of the remand, an Appellate Court directs the lower Court to reopen and retry the case. On remand, the trial Court will readmit the suit under its original number in the register of civil suits and will proceed to determine it as per the directions issued by the Appellate Court.4 



CONDITIONS The Appellate Court cannot Order remand lightly it can be Order only if following conditions are satisfied. 1.



The suit must have been disposed of by the trial Court on a  preliminary point. The power of remand can only be exercised if the lower Court has disposed of the suit on a preliminary point. The point can be said to be a preliminary point, if it is such that he decision thereon in a particular way is sufficient to dispose of the whole suit, without the necessity for a decision on the other points in the case. Thus, where the lower Court dismisses the suit as being not maintainable, or barred by the limitation, or resjudicata, or as disclosing no cause of action; it does so on a preliminary point of law.



2.



The decree under appeal must have been reversedUnder this Rule the Appellate Court cannot Order remand unless the decision of the lower Court on the preliminary point is revered in appeal. Where such is not the case, the Appellate Court cannot Order remand simply because the judgment of lower Court is not satisfactory’ or that the lower Court has misconceived or misread the evidence; or has ignored the important evidence; or has acted contrary to law; and the Appellate Court must decide the appeal in accordance with law.







OTHER GROUNDS  The primary object of Rule 23-A is to widen the powers of the Appellate Court to remand a case in the interests of the justice. The power of remand was thus strictly a limited power and yet in practice, many cases arose wherein was necessitated for some reasons other than those mentioned in Rules 23 and 25.



4



 Rule 23
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EFFECT



An Order of remand reverses the decision of the lower Court and reopens the case for retrial by the lower Court except in regard to the matters decided by the Appellate Court. An Order of remand is appealable.5 If the party aggrieved by an Order of remand does not appeal therefrom, he cannot subsequently question its correctness under the inherent powers of the Court under Section 151 of the Code. Similarly, the Court to which the case is remanded is also bound by it and cannot go behind the Order of remand. While remanding the case, the Appellate Court shall fix a date for the appearance of the parties before the lower Court so as to receive its directions regarding the suit or proceeding pending in the lower Court. It thus nullifies the Order passed by the trial Court. It must, however be noted that when an Appellate Court remands a case setting aside findings of the lower Court, only those findings can be said to have been set aside and not all the findings recorded by the trial Court.6 



What is the duty of trial Court on remand of the suit:Once an Order of remand is made by a superior Court, an inferior Court has to decide the matter as per the directions of the superior Court. In Commissioner of Wealth Tax v. Aluminum Corporation 7  reported in 1973 (3) SCC 643, the Hon'ble High Court of Calcutta expresse d “doubts” about the “competence” of the Supreme Court to remand the case. When the matter reached the Supreme Court again, the Hon'ble Apex Court observed that the High Court clearly exceeded its jurisdiction in examining the “competence” of the Apex Court to remand the case. The Hon'ble Apex Court declared, “It would have done well to remind itself that it was bound by the Orders of this Court and could not entertain or express any argument or views challenging their correctness. The  judicial tradition and propriety required that Court not to sit on Judgment over the decision Orders of this Court ” 8.







CONCLUSIONS In conclusion, the Appellate Court should not exercise the power of remand very lightly. As far as possible it should dispose of the appeal finally unless the remand is imperative. The correctness of an Order and remand if not questioned at the time when it was made by filing an appeal, nevertheless can be challenged later on in an appeal arising out of the final Judgment and Decree as held in Margaret v. Indo Commercial Bank.9



5



 Or. 43 R. 1(u).  Mohan Lal v. Anandibai,(1971)1 SCC 813: AIR 1971 SCC2177. 7  1973 (3) SCC 643 8  Ibid, at p.. 646 (SCC) (per Hegde, J.). 9  Margaret v. Indo Commercial Bank reported in AIR 1979 SC 102. 6



10



S.107 (1) (c), Or. 41 r. 25
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Power to Frame issues and refer them for Trial: Section 107(1)(c), Rules 25-26   SCOPE



Where the lower Court has omitted (i)



to frame any issue or



(ii)



(ii) to try any issue or



(iii)



(iii) to determine any question of fact



Which is essential to the right decision of suit upon merits, the Appellate Court may frame issues and refer them for trial to the lower Court and shall direct that Court to take the additional evidence required. The lower Court shall try such issues and shall return the evidence and the findings within the time fixed by the Appellate Court. 10







EFFECT



Such evidence and findings as recorded by the lower Court form part of the record in the suit, and either party may file in the Appellate Court a memorandum of objections to any such finding of the lower Court within a time fixed by the Appellate Court.11  The Appellate Court should, thereafter, hear the whole appeal and hearing should not confine to the points on which the findings were called for as observed by the Hon'ble Supreme Court in Soundararaj V. Devasahayam.12



11



 R.26. Soundararaj Vs. Devasahayam, in AIR 1984 SC 133



12
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Distinction between Order 41 Rule 23 and 25 are as follows:



RULE 23 















Where an order of remand is made under order 41 Rule  23 or 23-A the whole case goes back for decision to the lower court.  An order of remand under Rule 23 or 23-A is appealable. If an order of remand is made under Rule 23 the Judgment and decree of the lower court has to be set aside.  An order of remand under Rule 23 is a  final order which cannot be reconsidered by the court which passed it except on review.



RULE 25 















Under Rule 25, the case is retained on the  file of Appellate Court and only issues are remitted to lower court for findings.  An order of remand under Rule 25 is not appealable. If an order of remand is made under Rule 23 the Judgment and decree of the lower court is not necessary to set aside. Whereas an order under Rule 25 is according to the great majority of the cases an interlocutory order it is opened to the court to reconsider.
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Power to take Additional Evidence: Section 107(1)(d), Rules 27-29 



GENERAL: As a general Rule an Appellate Court should not admit additional evidence; instead adhere to the evidence adduced by the parties before the trial Court for the purpose of disposal of an appeal. 13 Rule (1) of Rule 27 also reads as follows, “The p arties to an appeal shall not be entitled to produce additional evidence, whether oral or documentary, in the Appellate Court.” Section 107(1) (d), however is an exception to the general Rule, and empowers an Appellate Court to take additional evidence or require such evidence to be taken subject to the conditions laid down in Rule 27 of Order 41.







MEANING: The term “additional evidence” does not mean evidence over and above the evidence led by the party in the lower Court. Such a view would be introducing an additional condition not contemplated by the Code. There should be no distinction between a party who has led evidence and a party who has not led evidence at all.







OBJECT: The basic principal of admission of additional evidence is that the person seeking the admission of additional evidence should be able to establish that with the best efforts such additional evidence could not have been adduced at the first instance. Secondly, partly affected by the admission of additional evidence should have an opportunity to rebut such additional evidence. Thirdly, the additional evidence must be relevant for the determination of the issue.14







NATURE AND SCOPE: When a party is unable to produce the evidence in the trial Court under the circumstances mentioned in the code, he should be allowed to produce the same in an Appellate Court. This power is discretionary and therefore this power should be exercised on sound judicial principles and in the interest of justice. 15



13



Municipal Corporation of Greater Bombay v. Lala Pancham AIR 1965 SC 1008 at p. 1012 (1965) Shivajirao Nilangekar Patil v. Dr. Mahesh Madhav Gosavi & Ors. (1987) 1 SCC 227 15  Jaipur Development Authority v. Kailashwati AIR 1997 SCC 297 14
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CIRCUMSTANCES:



Rule 27 enumerates the circumstances in which the Appellate Court may admit the additional evidences, whether oral or documentary, in appeal. They are as under. 1. Where the lower Court has improperly refused to admit evidence which ought to have been admitted; or 2. Where such additional evidence was not within the knowledge of the party or could not, after exercise of due diligence, be produced by him at the time when the lower Court passes the decree; or 3. Where the Appellate Court itself requires such evidence either (A) to enable it to pronounce judgment; or (b) for any other substantial cause. In Mahabir Singh v. Naresh Chandra, the SC defined such situation as one in which the Appellate Court “….finds itself unable to pronounce judgment owing  to a lacuna or defect in the evidence as it stands. Similarly, in K. Venkatramiah v. A. Setharama Reddy the SC Ordered liberal view of such evidence to determine a substantial issue. In Shivajirao Nilangekar Patil v. Dr. Mahesh Madhav Gosavi & Ors. 16  The plaintiff sought to admit certain reports published in India Today, sundry other magazines and some affidavits. The SC’s observed that there was no ground for such evidence to have been collected before the petition was filed. (a) Improper refusal to admit evidence Where lower Court has refused to admit evidence which has tendered and which ought to have been admitted, the Appellate Court may admit such evidence at the Appellate stage. The expression   ought to have been admitted means should be admitted in the exercise of sound discretion. (b) Discovery of new evidence: clause (aa) of sub-Rule (1) of Rule 27 empowers the Appellate Court to receive additional evidence at the Appellate stage if the party seeking to produce additional evidence satisfies the Court that, in spite of the exercise of due diligence, such evidence was not within his knowledge or could not be produced at the first instance.



16



 (1987)1 SCC 227.
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(c) Requirement by Appellate Court: The requirement must be of Appellate Court. The true test, therefore, is whether the Appellate Court is able to pronounce judgment on the material before it without taking into consideration the additional evidence sought to be adduced. The expression any substantial cause should be liberally construed so as to advance substantial justice between the parties. 



RECORDING OF REASONS:



Whenever the Appellate Court admits additional evidence, it should record reasons for doing it. The underlying object of this provision is to keep a clear record of what weighed with the Appellate Court in allowing the additional evidence to be produced. if gain, where the further appeal lies from the decision of the Appellate Court, recording of reasons is necessary so as to enable the higher curt decide whether the discretion under the Rule has been judicially exercised by the Court below. The omission of recording reasons therefore must be treated as a serious defect. However the provision I s directory not mandatory. 



MODE OF TAKING ADDITIONAL EVIDENCE:



Rules 28 and 29 lay down the mode of taking additional evidence when the Appellate Court admits additional evidence in appeal. RULE 28:



Wherever additional evidence is allowed to be produced, the Appellate Court may either take such evidence, or direct the Court from whose decree the appeal is preferred, or any other subordinate Court, to take such evidence and to send it when taken to the Appellate Court. RULE 29:



Points to be defined and recorded.- Where additional evidence is directed or allowed to be taken, the Appellate Court shall specify the points to which the evidence is to be confined, and record on its proceedings the points so specified.
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Power to Modify Decree: Rule 33 



GENERAL:



Rule 33 of Order 41 empowers an Appellate Court to make whatever Order it thinks fit, not only as between the appellant and the respondent but also as between one respondent and another respondent. It empowers an Appellate Court not only give or refuse relief to the appellant by allowing or dismissing the appeal, but also to give such other relief to any of the respondents as the case may require. 17 



ILLUSTRATIONS: (a) A claims a sum of money as due to him from X and Y, and in a suit against both obtains a decree against X. X appeals and, A and Y are respondents. The Appellate Court decides in favor of X. It has power to pass decree against Y. (b) A claims a sum of money as due to him from X or Y. The suit is decreed partly against X and partly against Y. X appeals but Y does not. The Appellate cot can discharge X making Y liable for the whole amount.







OBJECT: The underlying object of Rule 33 as to enable the Appellate Court to do full and complete justice between the parties. It is true that power of Appellate Court is discretionary. But it is proper exercise of judicial discretion to determine all questions to render full justice to the parties. The Court should not refuse to exercise t discretion on mere technicalities. No hard and fast Rule can be laid down as to the circumstances in which the power of Rule 33 may or may not exercise and each case must depend on its own facts.







RULES 22, 23: DISTINCTION Generally cross objections under Rule 22 of Order 41 can be directed only against the appellant and only in exceptional cases can they be filed by one respondent against the other respondent the provisions of Rule 33 dealing with the power of the Appellate Court to grant relief to parties to a suit who have not and not appealed or filed cross objections, on the other hand, enable the Court to make any Order as a case may require to meet the ends of justice not only between the appellant and respondent but also between a respondent and correspondent.



17



 Rameshwar Prasad v. Shambehari Lal, AIR 1963 SC 1901
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If the cross objections fill under Rule 22 of Order 41, CPC was not maintainable against the correspondent, the Court could consider it under Rule 33 of Order 41, CPC. Rule 22 and Rule 33 are not mutually exclusive. They are closely related to each other.  CONDITIONS 



The language of Rule 33 is very wide. The following requirements, however must be satisfied before it can be invoked: The parties before the lower Court must also be there before the Appellate Court; and The question raised must have properly arisen out of the judgment of the lower Court.  AMBIT



AND SCOPE 



The sweep of par under Rule 33 is wide enough to determine any question not only between the appellant and the respondent but also between the respondent and correspondent. The Appellate Court can pass any decree or Order which auto have been passed in the fact and circumstances of the case. The only constraint on the part of the Court is that the parties before the lower Court should also be there before the Appellate Court.   LIMITATIONS 



Though Rule 33 is expressed in very wide terms, but the power under this Rule is in derogation of the general principle that a party cannot avoid a decree against him without filing an appeal or objections, it must be exercised with care and caution. Moreover, such power cannot be exercised without issuing notice and affording an opportunity to the party likely to be affected. 18 Such power is to be exercised in exceptional cases when its non-exercised will Lead to difficulties in the adjustment of right of the various powers. 19



18



 Trimbak Narayan v. Babulal Mortaji,(1973) 2SCC 154: AIR 1973 SC 1363  Rameshwar Prasad v. sham bihari lal jagannath, AIR 1963 SC 1901,(1964)



19
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Other Powers: Section 107(2) Section 107(2) of the Court enacts that over and above the aforesaid powers, and Appellate Court has the same powers as an original Court. This provision is based on the general principle appeal is the continuation of a suit and therefore, an Appellate Court can do, while the appeal is pending, what the original Court could have done while the suit is pending. 20 Thus an Appellate Court is empowered to re-appreciate the evidence, to add, transpose, or substitute the parties to permit the withdrawal of proceedings to return a plaint and memorandum of appeal for presentation to the proper Court to allow amendments in pleadings, to take notice of subsequent events, to take into considerations a change in law and to apply a existing or changed law to Order restitution, to enlarge time for doing certain acts, etc. 21



20



 R.S. Lala praduman v. virendra goel,(1969) 1 SCC 714: AIR 1969 SC 1349  Bai dosa bai vs. mathur das Govind das, (198 0) 3 SCC 545



21
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