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								    				    Foreclosure Defense 101 A Foreclosure Defense Primer Compiled by [email protected] F [email protected] om This revision: 10/8/2012 I didn’t invent the information in this primer. primer. All I did was was gather a few things together  for your use. This information information is given freely for any use except commercial use. This primer is living document document and I upload revisions from time time to time. Be sure to check back now and then.



Intended audience:



This primer is for people new to the whole idea of foreclosure defense, not the old timers. If you are an old-timer old- timer and want to contribute, correct, or comment then please email me, and I'll incorporate your input. I'll do it with or without attribution to you at your  option and in the manner you specify. This primer places high importance importance on self-education. I want you to to get very well educated about the specifics of YOUR case and how those facts are interpreted by YOUR courts, and on foreclosure defense in general. I can’t educate you, but maybe I show you a few things. I've decided to work on this primer because there is way too much wrong, misleading, or   just plain stupid information being spewed about or even sold. I don’t w ant to see you get ripped off, or end up on the street by pursuing an edgy new theory or a basically dumb argument. Pro Tip: If you can’t find find case law to back it up, then ignore it.



This isn't legal advice:



This isn't legal advice because I am not a lawyer and can't substitute for a lawyer. Go get a lawyer lawyer if you want want legal advice. There are lots of ways to hire a lawyer. You can retain them to fight your entire case. Be sure to ask them them how far your retainer takes you, so you don’t run through your legal budget too quickly. You can hire them ala carte to do a single thing for example pleading review, or simple coaching, while you do all the work. You may even hire one on a contingency basis where where they get a cut of your  winnings, but until you win they work for free. I can’t stress enough that even if you have a lawyer, nobody cares about your case more than you do, and it is your job to make sure your attorney is doing his job. This primer might help you understand what his job is, which can help h elp you arm him with the best information and arguments.



Pro Tip: Free advice is worth worth exactly what you paid for it.



 I'm being foreclosed on, what do I do?



The answer is: That depends. The reasons that it depends are that your facts are different from everybody else's facts. Your location is different, your courts are different, your rules are different, even your legal status is different. You might be in a judicial foreclosure state and are a "defendant" or "respondent". You might be in a non-judicial state and then you are a "plaintiff" or a "petitioner". You have different goals. You might  just want to delay foreclosure for a while, or delay it indefinitely. You might be thinking of bankruptcy. You might be anticipating foreclosure and have the the luxury of time, time, or you might need to react to something right now. There is never a one size fits all answer and never will be. Anybody who even hints in that direction is propounding horsepucky. People who tell you you that they have the answer while ignorant of YOUR facts facts are just out to make a buck. You may be shocked by this, but sometimes even people who know your facts are just out to make a buck. That being said, every foreclosure has a minimum of three things you need to fight: 1. A promissory promissory note that is enforceable against against you 2. A mortgage, mortgage, deed of trust, trust, or other  security agreement  3. A default on the note Your opponent has to prove all three things. You don’t have to prove anything. You  just need to stop them from proving anything, so get a cup of coffee, sit down, and start reading.



TEN FANTASTIC ESSAYS: W.A.R. Importance of Timely Timely ANSWERING of a Complaint Complaint or Petition in Foreclosure: Foreclosure: http://ssgoldstar.websitetoolbox.com/post/On-the-Importance-of-Timely-ANSWERINGof-a-Complaint-or-Petition-in-Foreclosure-2368565 W.A.R. Personal Knowledge, Hearsay, Conclusions, Best Evidence Rule: http://ssgoldstar.websitetoolbox.com/post/Personal-Knowledge-Hearsay-Conclusory Averments-and-the-Best-Evidence-Rule-4903945  Averments-and-the-Best-Evidence -Rule-4903945 W.A.R. Conditions Precedent: http://ssgoldstar.websitetoolbox.com/post/TheConditions-Precedent-Affirmative-Defense-5059262 W.A.R. Assignment of the Mortgage without the note is a NULLITY: http://ssgoldstar.websitetoolbox.com/post/Assignment-of-the-Mortgage-Without-theNote-Is-a-NULLITY-5314462 W.A.R. The Folly of Attacking Attacking Rather Than Embracing Embracing the Assignment Forgery: Harvey v. Deutsche Bank National Trust Company:



 http://ssgoldstar.websitetoolbox.com/post/The-Folly-of-Attacking-Rather-ThanEmbracing-the-Assignment-Forgery-Harvey-v.-Deutsche-Bank-National-5374903 W.A.R. Defensive Discovery: Starting Starting Off On the Right Right Foot!: http://ssgoldstar.websitetoolbox.com/post/Defensive-Discovery-Starting-Off-On-theRight-Foot!-4893757 W.A.R. On the Ancient Ancient Origins of Blank Indorsement: Indorsement: http://ssgoldstar.websitetoolbox.com/post/On-the-Ancient-Origins-of-BlankIndorsement-5026533 W.A.R. Allonge Defined: http://ssgoldstar.websitetoolbox.com/post/Allonge-Defined5080041 W.A.R. Some Online Legal Resources for Those on a Tight Budget (or Not): http://ssgoldstar.websitetoolbox.com/post/Some-Online-Legal-Resources-for-Those-ona-Tight-Budget-(or-Not)-2060046 W.A.R. Appellee Confession of Error: Error: Sometimes the Borrower Can Win By Appealing and then Just Showing Up!: http://ssgoldstar.websitetoolbox.com/post/AppelleeConfession-of-Error-Sometimes-the-Borrower-Can-Win-By-Appealing-and-then-JustShowing-5291493



TEN IMPORTANT CASES: Read FDIC v Houde and cites. http://scholar.google.com/scholar_case?case=3524357345915220078 Read Kang and cites. http://scholar.google.com/scholar_case?case=2972744672969436830 Read Veal and cites. http://scholar.google.com/scholar_case?case=5372944830515109687 Read Bain and cites. http://scholar.google.com/scholar_case?case=4491527441280369936 Read Drouin and cites. http://scholar.google.com/scholar_case?case=1401285763531920008 Read Ibanez and cites. http://scholar.google.com/scholar_case?case=4569784280786262124 Read Agard Read Agard and cites. http://scholar.google.com/scholar_case?case=8153177940312132244



 Read how parts of Agard got overturned overturned.. http://scholar.google.com/scholar_case?case=9143440194392977029 Read Kemp Kemp.. http://scholar.google.com/scholar_case?case=13502393036983771663 Read Adams Read Adams (the $20 Million dollar staples). http://scholar.google.com/scholar_case?case=15952441306028509721 Read Wallace Wallace.. http://scholar.google.com/scholar_case?case=13360455283648476859



TEN GOOD WEBSITES: http://www.scribd.com/ This is just a document repository. repository. What makes it very cool for  you today is that foreclosure defense attorneys will often post their pleadings there. Combined with Google, scribd scribd is a powerful tool. tool. Some Google example example queries: site:scribd.com site:scribd.com weidner opposition summary judgment site:scribd.com site:scribd.com charney motion to strike site:scribd.com site:scribd.com stopa disqualify counsel



Pro Tip: Google how to write effective google queries http://www.msfraud.org/ Information, News, discussion forum http://4closurefraud.org/ Information, News, discussion form http://www.stopforeclosurefraud.com/ Information and News http://www.frauddigest.com/blog/ Information and News http://www.stayinmyhome.com/ Florida attorney – good info http://mattweidnerlaw.com/blog/ Florida attorney – good info http://youtube.com/ The most popular scams or edgy law  –  – query foreclosure defense http://groups.yahoo.com/ Find group “fight4mortgageandcredit” http://scholar.google.com/ is going to be your number one destination for researching case law. You can select the courts to search, and the years to search. When you’re reading a case you can see the opinion, or how others have cited the case in their own cases, or what cases the instant case (the one you’re reading) has cited.



LEARN HOW TO RESEARCH YOUR LEGAL ISSUES. Everybody knows what Google is, but not everybody is aware of the really powerful search features that Google Google includes. Go read about them here: https://sites.google.com/site/gwebsearcheducation/advanced-operators



 One the key features that you just read about is the AROUND(n) operator. If you use a Google query that looks like “dog AROUND(3) cat” you will find documents that have the word “dog” within three words of “cat”. Sadly, you can’t do this in Google Scholar  but there is a work around. If you write a Google scholar query that looks like this: “Elements * * fraud claim” , the results that you get back are those results where “elements” occurs exactly two words before “fraud”. To accomplish the same thing as  AROUND(2) does you would write this in Google scholar: “elements fraud” OR “elements * fraud” OR “elements * * fraud”



This causes Google scholar to return documents containing “fraud” occurring zero, one or two words after “elements”. The capitalized OR keywords are required.



Pro Tip: You must become become a Google Scholar pro if you want to be effective. Try it out. out. Direct your browser to http://scholar.google.com/ click on “Legal documents”, type foreclosure in the box and hit the enter key or click the blue search button.



You will get back about 239,000 different legal documents pertaining to the word “foreclosure” so you’re going to want to trim those results down a bit. Look to the left for  the commands that you can use.



By clicking on this button you can choose exactly the courts that you want to search. Which courts you select depends on your forum. If you are in state court court then you’re not interested in any federal courts, but you are interested in all three levels of your  state, and the supreme court of the United States, as well.



 Sometimes you can find good information coming out of the bankruptcy court and the bankruptcy appellate panel. It Depends. Supra . Pro Tip: Google understanding understanding the federal and state courts There are a few options for filtering by dates, as well as sorting based on query match relevance or date of the opinions. I like to start with my state and the state Supreme Court, and set the filter to the current year only, so I’m starting starti ng with recent decisions. decisions. I’ll cast a wider net by going back in time first. My next stop is usually my my federal district and my circuit’s Court of Appeals. Appeals. If I can’t find what I’m looking for this way then I’ll start adding other courts, other states and federal courts until I find something that informs my research and allows me to better  focus my Scholar queries.



Try this exercise from Google scholar. If you played with with Select Courts then go back in and select them all and click click “Done”. Type carpenter v longan in the search box and click the search button. What I expect you to see at or near the very top is this:



Since every foreclosure old-timer in the country knows this case, you might as well read it too. After you read it, scroll it back up to the top and click on “How Cited”.



 After clicking clicking “How Cited” you will will see three three different different sections. sections.



How this document has been cited : shows snippets of real cases citing carpenter  and provides a count of other cases arguing that same theme. Cited by: shows all cases citing citing carpenter  and available in Google scholar. Related Documents: shows cases cited by carpenter .



 In Simpler Terms : The mortgage follows follows the note which means means the note is the principal thing that must be fought and to the extent that any assignments of the mortgage or deed of trust seek to be introduced into evidence those can be fought as well. This is the law of the land in almost almost every state.



Pro Tip: Find and read some case law in your jurisdiction.



LEARN HOW TO WORK YOUR BROWSER:  Although there are better or complimentary research tools (W.A.R. supra ), ), all you really need is your computer and a browser such as Firefox or Internet Internet Explorer. Organize your bookmarks. Create a structure that makes sense to you. you. You can make bookmark bookmark folders and subfolders so that you can stay organized and find the stuff again later. Here is a picture of a sample bookmark folder setup:



Pro Tip: Google how to work with bookmar boo kmarks ks in internet explorer 8 (your browser). After the ability to bookmark , the most important feature of your browser is going to be CTRL/F functionality and by that I mean hold down the CTRL key and tap the F key. This lets you type some text and search inside the webpage being read. The reason that you want to do this is simple. simple. You’ll get to the point where you have 74 cases to read looking for something something that supports a theory you have. Rather than actually read all that stuff  – ho w this case discusses the  – perhaps you just want to see how FDCPA.



So you CTRL/F then enter FDCPA in the search box. By clicking “Next” you can rapidly skip through the case, stopping on each occurrence of “FDCPA”. Another feature that comes in handy is the ability to instantly grow and shrink the text in your browser. If you use CTRL/+ (hold control down, tap the + sign) sign) then all the text being displayed gets bigger. If you use CTRL/- then it shrinks once for every CTRL/+ you used.



 LEARN A LITTLE BIT ABOUT THE UCC: The law controlling promissory notes goes back centuries. Today it’s known as the Uniform Commercial Code (“UCC”) but it was once known as the lex mercatoria  meaning the law of merchants. The UCC is well settled  meaning that its interpretations are consistently enforced by the courts in all fifty states. When FARMER writes an IOU to FEEDSTORE for some grain, grai n, the controlling law is the UCC. If Trump builds a casino, casino, and pays for its construction with a $3 Billion dollar  promissory note, the exact same provisions of the UCC  apply . The UCC is a model code which means that it’s not law; it’s a template for what the law should look like. Each state then implements the UCC as statute law. One state’s UCC looks very much like another state’s UCC because most s tates simply adopt the model. 355.1-103. Compare New Hampshire’s RSA 382-A:1-103 with Kentucky’s KRS 355.1-103.



Notice that while the the statutes look different, different, they each refer to UCC 1-103. You should almost always refer to your state’s version of the UCC , because there may be some differences from state to state. You can find find your state’s version of the UCC by looking at the Uniform Commercial Code Locator . After that, find and compare your version of  UCC 1-103. The UCC comes with a commentary that is often referenced by the courts. It’s called called the “Official Comments to the Uniform Commercial Code” and you’ll see it mentioned now and then. Here are some of the relevant excerpts from the Code along with the commentaries. I’ve included some small pieces of the UCC tha t often come up in foreclosure defense. Further reading on your part is a good good idea. Pro Tip: Every single word word in the UCC has meaning. meaning. Read slowly. Read case law. UCC 1-103 Construction of Uniform Commercial Code to Promote its Purposes and Policies; Applicability of Supplemental Principles of Law . – (a) This chapter  shall be liberally construed and applied to promote its underlying purposes and policies, which are: (1) to simplify, clarify, and modernize the law governing commercial transactions; (2) to permit the continued expansion of commercial practices through custom, usage, and agreement of the parties; and (3) to make uniform the law among the various jurisdictions. (b) Unless displaced by the particular provisions of this chapter, the principles of law and equity, including the law of merchants and the law relative to capacity to contract, principal and agent, estoppel, fraud, misrepresentation, duress, coercion, mistake, bankruptcy, and other validating or invalidating causes supplement its provisions. In simple terms : If the UCC has a law for that, then the the UCC is the law for that.



 UCC 3-201 Negotiation. – (a) "Negotiation'' means a transfer of possession, whether  voluntary or involuntary, of an instrument by a person other than the issuer to a person who thereby becomes its holder. (b) Except for negotiation by a remitter, if an instrument is payable to an identified person, negotiation requires transfer of possession of the instrument and its indorsement by the holder. If an instrument is payable to bearer, it may be negotiated by transfer of possession alone. In simple terms : MAKER makes makes a note to PERSON who becomes the holder. If  PERSON wants to negotiate the note to STRANGER, then PERSON must indors e the note and deliver it to STRANGER. PERSON can indorse in blank to create a bearer  note. Commentary: 1. Subsections (a) and (b) are based in part on subsection (1) of former  Section 3-202. A person can become holder of an instrument when the instrument is issued to that person, or the status of holder can arise as the result of an event that occurs after issuance. "Negotiation" is the term used in Article 3 to describe this postissuance event. Normally, negotiation occurs as the result of a voluntary transfer of  possession of an instrument by a holder to another person who becomes the holder as a result of the transfer. Negotiation always requires a change in possession of the instrument because nobody can be a holder without possessing the instrument, either  directly or through an agent. But in some cases the transfer of possession is involuntary and in some cases the person transferring possession is not a holder. In defining "negotiation" former Section 3-202(1) used the word "transfer," an undefined term, and "delivery," defined in Section 1-201(14) to mean voluntary change of possession. Instead, subsections (a) and (b) use the term "transfer of possession" and, subsection (a) states that negotiation can occur by an involuntary transfer of possession. For  example, if an instrument is payable to bearer and it is stolen by Thief or is found by Finder, Thief or Finder becomes the holder of the instrument when possession is obtained. In this case there is an involuntary transfer of possession that results in negotiation to Thief or Finder.



2. In most cases negotiation occurs by a transfer of possession by a holder or remitter. Remitter transactions usually involve a cashier's or teller's check. For example, Buyer  buys goods from Seller and a nd pays for them with a cashier's check of Bank that Buyer  buys from Bank. The check is issued by Bank when it is delivered to Buyer, regardless of whether the check is payable to Buyer or to Seller. Section 3-105(a). If the check is payable to Buyer, negotiation to Seller is done by delivery of the check to Seller after it is indorsed by Buyer. It is more common, however, that the check when issued will be payable to Seller. In that case Buyer is referred to as the "remitter." Section 3103(a)(11). The remitter, although not a party to the check, is the owner of the check until ownership is transferred to Seller by delivery. This transfer is a negotiation because Seller becomes the holder of the check when Seller obtains possession. In some cases Seller may have acted fraudulently in obtaining possession of the check. In those cases Buyer may be entitled to rescind the transfer to Seller because of the fraud and assert a claim of ownership to the check under Section 3-306 against Seller or a subsequent



 transferee of the check. Section 3-202(b) provides for rescission of negotiation, and that provision applies to rescission by a remitter as well as by a holder. 3. Other sections of Article 3 may modify the rule stated in the first sentence of  subsection (b). See for example, Sections 3-404, 3-405, and 3-406.  Addition by Debtor: The sections referenced in 3 are; 3-404 Impostors; Fictitious Payees, 3-405 Employer's Responsibility for Fraudulent Indorsement by Employee, and 3-406 Negligence Contributing to Forged Signature or Alteration of Instrument. UCC 3-203 Transfer T ransfer of Instrument Instrument ; Rights Acquired by Transfer. – (a) An instrument is transferred when it is delivered by a person other than its issuer for the purpose of  giving to the person receiving delivery the right to enforce the instrument. (b) Transfer of an instrument, whether or not the transfer is a negotiation, vests in the transferee any right of the transferor to enforce the instrument, including any right as a holder in due course, but the transferee cannot acquire rights of a holder in due course by a transfer, directly or indirectly, from a holder in due course if the transferee engaged in fraud or illegality ille gality affecting the instrument. (c) Unless otherwise agreed, if an instrument is transferred for value and the transferee does not become a holder because of lack of indorsement by the transferor, the transferee has a specifically enforceable right to the unqualified indorsement of the transferor, but negotiation of the instrument does not occur until the indorsement is made. In simple terms : Transfer is a very specific term and only occurs with a purpose, and a transferee does not become a holder hol der until indorsement. Commentary: 1. Section 3-203 is based on former Section 3-201 which stated that a transferee received such rights as the transferor had. The former section was confusing because some rights of the transferor are not vested in the transferee unless the transfer is a negotiation. For example, a transferee that did not become the holder could not negotiate the instrument, a right that the transferor had. Former Section 3-201 did not define "transfer." Subsection (a) defines transfer by limiting it to cases in which possession of the instrument is delivered for the purpose of giving to the person receiving delivery the right to enforce the instrument.



 Although transfer of an instrument might mean mean in a particular case that title to the instrument passes to the transferee, that result does not follow in all cases. The right to enforce an instrument and ownership of the instrument are two different concepts. A thief who steals a check payable to bearer becomes the holder of the check and a person entitled to enforce it, but does not become the owner of the check. If the thief  transfers the check to a purchaser the transferee obtains the right to enforce the check. If the purchaser is not a holder in due course, the owner's claim to the check may be asserted against the purchaser. Ownership rights in instruments may be determined by principles of the law of property, independent of Article 3, which do not depend upon whether the instrument was transferred under Section 3-203. Moreover, a person who



 has an ownership right in an instrument in strument might not be a person entitled to enforc e the instrument. For example, suppose X is the owner and holder of an instrument payable to X. X sells the instrument to Y but is unable to deliver immediate possession to Y. Instead, X signs a document conveying all of X's right, title, and interest in the instrument to Y. Although the document may be effective to give Y a claim to ownership of the instrument, Y is not a person entitled to enforce the instrument until Y obtains possession of the instrument. No transfer of the instrument occurs under Section 3203(a) until it is delivered to Y.  An instrument is a reified right to payment. payment. The right is represented by the instrument itself. The right to payment is transferred by delivery of possession of the instrument "by a person other than its issuer for the purpose of giving to the person receiving delivery the right to enforce the instrument." The quoted phrase excludes issue of an instrument, defined in Section 3-105, and cases in which a delivery of possession is for some purpose other than transfer of the right to enforce. For example, if a check is presented for payment by delivering the check to the drawee, no transfer of the check to the drawee occurs because there is no intent to give the drawee the right to enforce the check. 2. Subsection (b) states that transfer vests in the transferee any right of the transferor to enforce the instrument "including any right as a holder in due course." If the transferee is not a holder because the transferor did not indorse, the transferee is nevertheless a person entitled to enforce the instrument under Section 3-301 if the transferor was a holder at the time of transfer. Although the transferee is not a holder, under subsection (b) the transferee obtained the rights of the transferor as holder. Because the transferee's rights are derivative of the transferor's rights, those rights must be proved. Because the transferee is not a holder, there is no presumption under Section 3-308 that the transferee, by producing the instrument, is entitled to payment. The instrument, by its terms, is not payable to the transferee and the transferee must account for  possession of the unendorsed instrument by proving the transaction through which the transferee acquired it. Proof of a transfer to the transferee by a holder is proof that the transferee has acquired the rights of a holder. At that point the transferee is entitled to the presumption under Section 3-308. Under subsection (b) a holder in due course that transfers an instrument transfers those rights as a holder in due du e course to the purchaser. The policy p olicy is to assure the holder in due course a free market for the instrument. There is one exception to this rule stated in the concluding clause of subsection (b). A person who is party to fraud or illegality affecting the instrument is not permitted to wash the instrument clean by passing it into the hands of a holder in due course and then repurchasing it. 3. Subsection (c) applies only to a transfer for value. It applies only if the instrument is payable to order or specially indorsed to the transferor. The transferee acquires, in the absence of a contrary agreement, the specifically enforceable right to the indorsement of the transferor. Unless otherwise agreed, it is a right to the general indorsement of the transferor with full liability as indorser, rather than to an indorsement without recourse.



 The question may arise if the transferee has paid in advance and the indorsement is omitted fraudulently or through oversight. A transferor who is willing to indorse only without recourse or unwilling to indorse at all should make those intentions clear before transfer. The agreement of the transferee to take less than an unqualified indorsement need not be an express one, and the understanding may be implied from conduct, from past practice, or from the circumstances of the transaction. Subsection (c) provides that there is no negotiation of the instrument until the indorsement by the transferor is made. Until that time the transferee does not become a holder, and if earlier notice of a defense or claim is received, the transferee does not qualify as a holder in due course under Section 3-302. 4. The operation of Section 3-203 is illustrated by the following cases. In each case Payee, by fraud, induced Maker to issue a note to Payee. The fraud is a defense to the obligation of Maker to pay the note under Section 3-305(a)(2). Case #1. Payee negotiated the note to X who took as a holder in due course. After the instrument became overdue X negotiated the note to Y who had notice of the fraud. Y succeeds to X's rights as a holder in due course and takes free of Maker's defense of  fraud. Case #2. Payee negotiated the note to X who took as a holder in due course. Payee then repurchased the note from X. Payee does not succeed to X's rights as a holder in due course and is subject to Maker's defense of fraud. Case #3. Payee negotiated the note to X who took as a holder in due course. X sold the note to Purchaser who received possession. The note, however, was indorsed to X and X failed to indorse it. Purchaser is a person entitled to enforce the instrument under  Section 3-301 and succeeds to the rights of X as holder in due course. Purchaser is not a holder, however, and under Section 3-308 Purchaser will have to prove the transaction with X under which the rights of X as holder in due course were acquired. Case #4. Payee sold the note to Purchaser who took for value, in good faith and without notice of the defense of Maker. Purchaser received possession of the note but Payee neglected to indorse it. Purchaser became a person entitled to enforce the instrument but did not become the holder because of the missing indorsement. If Purchaser  received notice of the defense of Maker before obtaining the indorsement of Payee, Purchaser cannot become a holder in due course because at the time notice was received the note had not been negotiated to Purchaser. If indorsement by Payee was made after Purchaser received notice, Purchaser had notice of the defense when it became the holder. 5. Subsection (d) restates former Section 3-202(3). The cause of action on an instrument cannot be split. Any indorsement which whi ch purports to convey to any party less le ss than the entire amount of the instrument is not effective for negotiation. This is true of  either "Pay A one-half," or "Pay A two-thirds and B one-third." Neither A nor B becomes



 a holder. On the other hand an indorsement reading merely "Pay A and B" is effective, since it transfers the entire cause of action to A and B as tenants in common. An indorsement purporting to convey less than the entire instrument does, however, operate as a partial assignment of the cause of action. Subsection (d) makes no attempt to state the legal effect of such an assignment, which is left to other law. A partial assignee of an instrument has rights only to the extent the applicable law gives rights, either at law or in equity, to a partial assignee. UCC 3-204 Indorsement . – (a) "Indorsement'' means a signature, other than that of a signer as maker, drawer, or acceptor, that alone or accompanied by other words is made on an instrument for the purpose of (i) negotiating the instrument, (ii) restricting payment of the instrument, or (iii) incurring indorser's liability on the instrument, but regardless of the intent of the signer, a signature and its accompanying words is an indorsement unless the accompanying words, terms of the instrument, place of the signature, or other circumstances unambiguously una mbiguously indicate that the signature was made for a purpose other than indorsement. For the purpose of determining whether a signature is made on an instrument, instru ment, a paper affixed to the instrument is a part of the instrument. (b) "Indorser'' means a person who makes an indorsement. (c) For the purpose of determining whether the transferee of an instrument is a holder, an indorsement that transfers a security interest in the instrument is effective as an unqualified indorsement of the instrument. (d) If an instrument is payable to a holder under a name that is not the name of the holder, indorsement may be made by the holder in the name stated in the instrument or  in the holder's name or both, but signature in both names may be required by a person paying or taking the instrument for value or collection. In Simple Terms: This is what it means to indorse a note. Note the word “affixed” above, and then read about The $20 Million Dollar Staples for an example of how strict the courts are when interpreting the the UCC. Also note that this this case was decided under  the 1956 version of the UCC. Moreover, Indorsements are never dated so the facts of  when and where  indorsement, then delivery occurred are open questions of material fact that require external evidence to prove, because they affect the rights and obligations of the parties as well as the law controlling the transactions. If they just got the indorsement then by definition they had no rights until that moment, right? Commentary: 1. Subsection (a) is a definition definition of "indorsement," a term which was not defined in former Article 3. Indorsement is defined in terms of the purpose of the signature. If a blank or special indorsement is made to give rights as a holder to a transferee the indorsement is made for the purpose of negotiating the instrument. Subsection (a)(i). If the holder of a check has an account in the drawee bank and wants to be sure that payment of the check will be made by credit to the holder's account, the holder can indorse the check by signing the holder's name with the accompanying words "for deposit only" before presenting the check for payment to the drawee bank. In that case the purpose of the quoted words is to restrict payment of the instrument.



 Subsection (a)(ii). If X wants to guarantee payment of a note signed by Y as maker, X can do so by signing X's name to the back of the note as an indorsement. This indorsement is known as an anomalous indorsement (Section 3-205(d)) and is made for  the purpose of incurring indorser's liability on the note. Subsection (a)(iii). In some cases an indorsement may serve more than one purpose. For example, if the holder of a check deposits it to the holder's account in a depositary bank for collection and indorses the check by signing the holder's name with the accompanying words "for deposit only" the purpose of the indorsement is both to negotiate the check to the depositary bank and to restrict payment of the check. The "but" clause of the first sentence of subsection (a) elaborates on former Section 3402. In some cases it may not be clear whether a signature was meant to be that of an indorser, a party to the instrument in some other capacity such as drawer, maker or  acceptor, or a person who was not signing as a party. The general rule is that a signature is an indorsement if the instrument does not indicate an unambiguous intent of the signer not to sign as an indorser. Intent may be determined by words accompanying the signature, the place of signature, or other circumstances. For  example, suppose a depositary bank gives cash for a check properly indorsed by the payee. The bank requires the payee's employee to sign the back of the check as evidence that the employee received the cash. If the signature consists only of the initials of the employee it is not reasonable to assume ass ume that it was meant to be an indorsement. If there was a full signature but accompanying words indicated that it was meant as a receipt for the cash given for the check, it is not an indorsement. If the signature is not qualified in any way and appears in the place normally used for  indorsements, it may be an indorsement even though the signer intended the signature to be a receipt. To take another example, suppose the drawee of a draft signs the draft on the back in the space usually used for indorsements. No words accompany the signature. Since the drawee has no reason to sign a draft unless the intent is to accept the draft, the signature is effective as an acceptance. Custom and usage may be used to determine intent. For example, by long-established long- established custom and usage, a signature in the lower right hand corner of an instrument indicates an intent to sign as the maker of a note or the drawer of a draft. Any similar clear indication of an intent to sign in some other capacity or for some other purpose may establish that a signature is not an indorsement. For example, if the owner of a traveler's check countersigns the check in the process of negotiating it, the countersignature is not an indorsement. The countersignature is a condition to the issuer's obligation to pay and its purpose is to provide a means of verifying the identity of the person negotiating the traveler's check by allowing comparison of the specimen signature and the countersignature. The countersignature is not necessary for negotiation and the signer does not incur  indorser's liability. See Comment 2 to Section 3-106. The last sentence of subsection (a) is based on subsection (2) of former Section 3-202.  An indorsement on an allonge is valid even though there is sufficient space on the instrument for an indorsement.



 2. Assume that Payee indorses a note to Creditor as security for a debt. Under  subsection (b) of Section 3-203 Creditor takes Payee's rights to enforce or transfer the instrument subject to the limitations imposed by Article 9. Subsection (c) of Section 3204 makes clear that Payee's indorsement to Creditor, even though it mentions creation of a security interest, is an unqualified indorsement that gives to Creditor the right to enforce the note as its holder. 3. Subsection (d) is a restatement of former Section 3-203. Section 3-110(a) states that an instrument is payable to the person intended by the person signing as or in the name or behalf of the issuer even if that person is identified by a name that is i s not the true name of the person. In some cases the name used in the instrument is a misspelling of  the correct name and in some so me cases the two names may be entirely different. The payee may indorse in the name used in the instrument, in the payee's correct name, or  in both. In each case the indorsement is effective. But because an indorsement in a name different from that used in the instrument may raise a question about its validity and an indorsement in a name that is not the correct name of the payee may raise a problem of identifying the indorser, the accepted commercial practice is to indorse in both names. Subsection (d) allows a person paying or taking the instrument for value or  collection to require indorsement in both names. UCC 3-301 Person Entitled to Enforce Instrument . – "Person entitled to enforce'' an instrument means (i) the holder of the instrument,(ii) ins trument,(ii) a non-holder in possession p ossession of the instrument who has the rights of a holder, or (iii) a person not in possession of the instrument who is entitled to enforce the instrument pursuant to Section 3-309 or 3418(d). A person maybe a person entitled to enforce the instrument even though the person is not the owner of the instrument or is in wrongful possession of the instrument.



makes a note to PERSON PERSON who takes it as a holder. If  In Simple Terms: MAKER makes PERSON transfers, but does not negotiate the note to STRANGER then STRANGER is a person entitled to enforce per UCC 3-302(ii) but they have to PROVE IT (See the commentary for UCC 3-203 at 2). If PERSON PERSON or STRANGER loses or destroys the the note then they can become become a person entitled to to enforce per UCC 3-309. UCC 3-418(d) generally doesn’t apply to foreclosure. This is the absolute, number one, most important law you have to understand because you must stop them from proving the ten cases supra . they are entitled to enforce your promissory note . Reread the Commentary: This section replaces former Section 3-301 that stated the rights of a holder. The rights stated in former Section 3-301 to transfer, negotiate, enforce, or  discharge an instrument are stated in other sections of Article 3. In revised Article 3, Section 3-301 defines "person entitled to enforce" an instrument. The definition recognizes that enforcement is not limited to holders. The quoted phrase includes a person enforcing a lost or stolen instrument. Section 3-309. It also includes a person in possession of an instrument who is not a holder. A non-holder in possession of an instrument includes a person that acquired rights of a holder by subrogation or under  Section 3-203(a). It also includes any other person who under applicable law is a successor to the holder or otherwise acquires the holder's rights.



 UCC 3-302 Holder in Due Course Co urse. – (a) Subject to subsection (c) and Section 3106(d), "holder in due course'' means the holder of an instrument if: (1) the instrument when issued or negotiated to the holder does not bear such apparent evidence of forgery or alteration or is not otherwise so irregular or incomplete as to call into question its authenticity; and (2) the holder took the instrument (i) for value, (ii) in good faith, (iii) without notice that the instrument is overdue or has been dishonored or that there is an uncured default with respect to payment of another instrument issued as part of the same series, (iv) without notice that the instrument contains an unauthorized signature or has been altered, (v) without notice of any claim to the instrument described in Section 3-306, and (vi) without notice that any party has a defense or claim in recoupment described in Section 3-305(a). (b) Notice of discharge of a party, other than discharge in an insolvency proceeding, is not notice of a defense under subsection (a), but discharge is effective against a person who became a holder in due course with notice of the discharge. Public filing or  recording of a document does not of itself constitute notice of a defense, claim in recoupment, or claim to the instrument. (c) Except to the extent a transferor or predecessor in interest has rights as a holder  in due course, a person does not acquire rights of a holder in due course of an instrument taken (i) by legal process or by purchase in an execution, bankruptcy, or  creditor's sale or similar proceeding, (ii) by purchase as part of a bulk transaction not in ordinary course of business of the transferor, or (iii) as the successor in interest to an estate or other organization. (d) If, under Section 3-303(a)(1), the promise of performance that is the consideration for an instrument has been partially performed, the holder may assert rights as a holder  in due course of the instrument only to the fraction of the amount payable under the instrument equal to the value of the partial performance divided by the value of the promised performance. (e) If (i) the person entitled to enforce an instrument has only a security interest in the instrument and (ii) the person obliged to pay the instrument has a defense, claim in recoupment, or claim to the instrument that may be asserted against the person who granted the security interest, the person entitled to enforce the instrument may assert rights as a holder in due course only to an amount payable under the instrument which, at the time of enforcement of the instrument, does not exceed the amount of the unpaid obligation secured. (f) To be effective, notice must be received at a time and in a manner that gives a reasonable opportunity to act on it. (g) This section is subject to any law limiting status as a holder in due course in particular classes of transactions. In Simple Terms: The status of a holder holder in due course is supreme supreme and takes the note free of many defenses that would otherwise be available to a maker. Commentary: 1. Subsection (a)(1) is a return to the N.I.L. rule that the taker of an irregular or incomplete instrument is not a person the law should protect against



 defenses of the obligor or claims of prior owners. This reflects a policy choice against extending the holder in due course doctrine to an instrument that is so incomplete or  irregular "as to call into question its authenticity." The term "authenticity" is used to make it clear that the irregularity or incompleteness must indicate that the instrument may not be what it purports to be. Persons who purchase or pay such instruments should do so at their own risk. Under subsection (1) of former Section 3-304, irregularity or incompleteness gave a purchaser notice of a claim or defense. But it was not clear  from that provision whether the claim or defense had to be related to the irregularity or  incomplete aspect of the instrument. This ambiguity is not present in subsection (a)(1). 2. Subsection (a)(2) restates subsection (1) of former Section 3-302. Section3-305(a) makes a distinction between defenses to the obligation to pay an instrument and claims in recoupment by the maker or drawer that may be asserted to reduce the amount payable on the instrument. Because of this distinction, which was not made in former   Article 3, the reference in subsection (a)(2)(vi)is to both a defense and a claim in recoupment. Notice of forgery or alteration is stated separately because forgery and alteration are not technically defenses under subsection (a) of Section 3-305. 3. Discharge is also separately se parately treated in the first sentence of subsection (b). ( b). Except for  discharge in an insolvency proceeding, which is specifically stated to be a real defense in Section 3-305(a)(1), discharge is not expressed in Article 3 as a defense and is not included in Section 3-305(a)(2). Discharge is effective against anybody except a person having rights of a holder in due course who took the instrument without notice of the discharge. Notice of discharge does not disqualify a person from becoming a holder in due course. For example, a check certified after it is negotiated by the payee may subsequently be negotiated to a holder. If the holder had notice that the certification occurred after negotiation by the payee, the holder necessarily had notice of the discharge of the payee as indorser. Section 3-415(d). Notice of that discharge does not prevent the holder from becoming a holder in due course, but the discharge is effective against the holder. Section 3-601(b). Notice of a defense under Section 3-305(a)(1) of a maker, drawer or acceptor based on a bankruptcy discharge is different. There is no reason to give holder in due course status to a person with notice of that defense. The second sentence of subsection (b) is from former Section 3-304(5). 4. Professor Britton in his treatise Bills and Notes 309 (1961) stated: "A substantial number of decisions before the [N.I.L.] indicates that at common law there was nothing in the position of the payee as such which made it impossible for him to be a holder in due course." The courts were divided, however, about whether the payee of an instrument could be a holder in due course under the N.I.L.. Some courts read N.I.L. § 52(4) to mean that a person could be a holder in due course only if the instrument was "negotiated" to that person. N.I.L. § 30 stated that "an instrument is negotiated when it is transferred from one person to another in such manner as to constitute the transferee the holder thereof." Normally, an instrument is "issued" to the payee; it is not transferred to the payee. N.I.L. § 191 defined "issue" as the "first delivery of the instrument to a person who takes it as a holder." Thus, some courts concluded that the payee never  could be a holder in due course. Other courts concluded that there was no evidence



 that the N.I.L. was intended to change the common law rule that the payee could be a holder in due course. Professor Britton states on p.318: "The typical situations which raise the [issue] are those where the defense of a maker is interposed because of fraud by a [maker who is] principal debtor against a surety co-maker, or where the defense of  fraud by a purchasing remitter is interposed by the drawer of the instrument against the good faith purchasing payee." Former Section 3-302(2) stated: "A payee may be a holder in due course." This provision was intended to resolve the split of authority under the N.I.L.. It made clear  that there was no intent to change the common-law rule that allowed a payee to become a holder in due course. See Comment 2 to former Section 3-302. But there was no need to put subsection (2) in former Section 3-302 because the split in authority under the N.I.L. was caused by the particular wording of N.I.L. § 52(4). The troublesome language in that section was not repeated in former Article 3 nor is it repeated in revised  Article 3. Former Section 3-302(2) has been omitted in revised Article 3because it is surplusage and may be misleading. The payee of an instrument can be a holder in due course, but use of the holder-in-due-course doctrine by the payee of an instrument is not the normal situation. The primary importance of the concept of holder in due course is with respect to assertion of defenses or claims in recoupment (Section 3-305) and of claims to the instrument (Section 3-306). The holder-in-due-course doctrine assumes the following case as typical. Obligor issues a note or check to Obligee. Obligor is the maker of the note or drawer of the check. Obligee is the payee. Obligor has some defense to Obligor's obligation to pay the instrument. For example, Obligor issued the instrument for goods that Obligee promised to deliver. Obligee never delivered the goods. The failure of Obligee to deliver the goods is a defense. Section 3-303(b). Although Obligor  has a defense against Obligee, if the instrument is negotiated to Holder and the requirements of subsection (a) are met, Holder may enforce the instrument against Obligor free of the defense. Section 3-305(b). In the typical case the holder in due course is not the payee of the instrument. Rather, the holder in due course is an immediate or remote transferee of the payee. If Obligor in our example is the only obligor on the check or note, the holder-in-due-course doctrine is irrelevant in determining rights between Obligor and Obligee with respect to the instrument. But in a small percentage of cases it is appropriate to allow the payee of an instrument to assert rights as a holder in due course. The cases are like those referred to in the quotation from Professor Britton referred to above, or other cases in which conduct of  some third party is the basis of the defense of the issuer of the instrument. The following are examples: Case #1. Buyer pays for goods bought from Seller by giving to Seller a cashier's check bought from Bank. Bank has a defense to its obligation to pay the check because Buyer  bought the check from Bank with a check known to be drawn on an account with insufficient funds to cover the check. If Bank issued the check to Buyer as payee and Buyer indorsed it over to Seller, it is clear that Seller can be a holder in due course taking free of the defense if Seller had no notice of the defense. Seller is a transferee of 



 the check. There is no good reason why Seller's position should be any different if Bank drew the check to the order of Seller as payee. In that case, when Buyer took delivery of  the check from Bank, Buyer became the owner of the check even though Buyer was not the holder. Buyer was a remitter. Section 3-103(a)(11). At that point nobody was the holder. When Buyer delivered the check to Seller, ownership of the check was transferred to Seller who also became the holder. This is a negotiation. Section 3-201. The rights of Seller should not be affected by the fact that in one case the negotiation to Seller was by a holder and in the other case the negotiation was by a remitter. Moreover, it should be irrelevant whether Bank delivered the check to Buyer and Buyer  delivered it to Seller or whether Bank delivered it directly to Seller. In either case Seller  can be a holder in due course that takes free of Bank's defense. Case #2. X fraudulently induces Y to join X in a spurious venture to purchase a business. The purchase is to be financed by a bank loan for part of the price. Bank lends money to X and Y by deposit in a joint account of X and Y who sign a note payable to Bank for the amount of the loan. X then withdraws the money from the joint account and absconds. Bank acted in good faith and without notice of the fraud of X against Y. Bank is payee of the note executed by Y, but its right to enforce the note against Y should not be affected by the fact that Y was induced to execute the note by the fraud of X. Bank can be a holder in due course that takes free of the defense of Y. Case #3 is similar to Case #1. In each case the payee of the instrument has given value to the person committing the fraud in exchange for the obligation of the person against whom the fraud was committed. In each case the payee was not party to the fraud and had no notice of it. Suppose in Case #2 that the note does not meet the requirements of Section3-104(a) and thus is not a negotiable instrument covered by Article 3. In that case, Bank cannot be a holder in due course but the result should be the same. Bank's rights are determined by general principles of contract law. Restatement Second, Contracts § 164(2) governs the case. If Y is induced to enter into a contract with Bank by a fraudulent misrepresentation by X, the contract is voidable by Y unless Bank "in good faith and without reason to know of the misrepresentation either gives value or relies materially on the transaction." Comment e to § 164(2) states: "This is the same principle that protects an innocent person who purchases goods or  commercial paper in good faith, without notice and for value from one who obtained them from the original owner by a misrepresentation. See Uniform Commercial Code §§ 2-403(1), 3-305. In the cases that fall within [§ 164 (2)] ,however, the innocent person deals directly with the recipient of the misrepresentation, which is made by one not a party to the contract." The same result follows in Case #2 if Y had been induced to sign the note as an accommodation party (Section 3-419). If Y signs as co-maker of a note for the benefit of  X, Y is a surety with respect to the obligation of X to pay the note but is liable as maker  of the note to pay Bank. Section 3-419(b). If Bank is a holder in due course, the fraud of 



 X cannot be asserted against Bank under Section 3-305(b). But the result is the same without resort to holder-in-due-course doctrine. If the note is not a negotiable instrument governed by Article 3, general rules of surety-ship apply. Restatement, Security§ 119 states that the surety (Y) cannot assert a defense against the creditor(Bank) based on the fraud of the principal (X) if the creditor "without knowledge of the fraud extended credit to the principal on the security of the surety's promise." The underlying principle of  § 119 is the same as that of § 164(2) of Restatement Second, Contracts. Case #3. Corporation draws a check payable to Bank. The check is given to an officer  of Corporation who is instructed to deliver it to Bank in payment of a debt owed by Corporation to Bank. Instead, the officer, intending to defraud Corporation, delivers the check to Bank in payment of the officer's personal debt, or the check is delivered to Bank for deposit to the officer's personal account. If Bank obtains payment of the check, Bank has received funds of Corporation which have been used for the personal benefit of the officer. Corporation in this case will assert a claim to the proceeds of the check against Bank. If Bank was a holder in due course of the check it took the check free of  Corporation's claim. Section 3-306. The issue in this case is whether Bank had notice of  the claim when it took the check. If Bank knew that the officer was a fiduciary with respect to the check, the issue is governed by Section 3-307. Case #4. Employer, who owed money to X, signed a blank check ch eck and delivered it to Secretary with instructions to complete the check by typing in X's name and the amount owed to X. Secretary fraudulently completed the check by typing in the name of Y, a creditor to whom Secretary owed money. Secretary then delivered the check to Y in payment of Secretary's debt. Y obtained payment of the check. This case is similar to Case #3. Since Secretary was authorized to complete the check, Employer is bound by Secretary's act in making the check payable to Y. The drawee bank properly paid the check. Y received funds of Employer which were used for the personal benefit of  Secretary. Employer asserts a claim to these funds against Y. If Y is a holder in due course, Y takes free of the claim. Whether Whe ther Y is a holder in due course depends upon whether Y had notice of Employer's claim. 5. Subsection (c) is based on former Section 3-302(3). Like former Section3-302(3), subsection (c) is intended to state existing case law. It covers a few situations in which the purchaser takes an instrument under unusual circumstances. The purchaser is treated as a successor in interest to the prior holder and can acquire no better rights. But if the prior holder was a holder in due course, the purchaser obtains rights of a holder in due course. Subsection (c) applies to a purchaser in an execution sale or sale in bankruptcy. It applies equally to an attaching creditor or any other person who acquires the instrument by legal process or to a representative, such as an executor, administrator, receiver or  assignee for the benefit of creditors, who takes the instrument as part of an estate. Subsection (c) applies to bulk purchases lying outside of the ordinary course of  business of the seller. For example, it applies to the purchase by one bank of a substantial part of the paper held by another bank which is threatened with insolvency and seeking to liquidate its assets. Subsection (c) would also apply when a new



 partnership takes over for value all of the assets of an old one after a new ne w member has entered the firm, or to a reorganized or consolidated corporation taking over the assets of a predecessor. In the absence of controlling state law to the contrary, subsection (c) applies to a sale by a state bank commissioner of the assets of an insolvent bank. However, subsection (c) may be preempted by federal law if the Federal Deposit Insurance Corporation takes over an insolvent bank. Under the governing federal law, the FDIC and similar financial institution insurers are given holder in due course status and that status is also acquired by their assignees under the shelter doctrine. 6. Subsection (d) and (e) clarify two matters not specifically addressed by former Article 3: Case #5. Payee negotiates a $1,000 note to Holder who agrees to pay $900 for it. After  paying $500, Holder learns that Payee defrauded Maker in the transaction giving rise to the note. Under subsection (d) Holder may assert rights as a holder in due course to the extent of $555.55 ($500 � $900 = .555 X $1,000 = $555.55). This formula rewards Holder with a ratable portion of the bargained for profit. Case #6. Payee negotiates a note of Maker for $1,000 to Holder as security for payment of Payee's debt to Holder of $600. Maker has a defense which is good against Payee but of which Holder has no notice. Subsection (e) applies. Holder may assert rights as a holder in due course only to the extent of $600. Payee does not get the benefit of the holder-in-due-course status of Holder. With respect to $400 of the note, Maker may assert any rights that Maker has against Payee. A different result follows if the payee of  a note negotiated it to a person who took it as a holder in due course and that person pledged the note as security for a debt. Because the defense cannot be asserted against the pledgor, the pledgee can assert rights as a holder in due course for the full amount of the note for the benefit of both the pledgor and the pledgee. 7. There is a large body of state statutory and case law restricting the use of the holder  in due course doctrine in consumer transactions as well as some business transactions that raise similar issues. Subsection (g) subordinates Article 3 to that law and any other  similar law that may evolve in the future. Section 3-106(d) also relates to statutory or  administrative law intended to restrict use of the holder-in-due-course doctrine. See Comment 3 to Section 3-106.



TYPICAL PROMISSORY NOTE PROBLEMS: It’s likely that you don’t know what your promissory note looks like today. At best you have a copy from the day you signed it. By now you know that your first job job is to prevent that note from getting entered into evidence, but if you fail on that then you’ll have to think fast and recognized the problems fast.



 When you look at a promissory note, just think of it as a personal per sonal check and forget the other sixteen paragraphs that are on it. When a problem comes up, it will always be an indorsement and delivery issue. Example: You write a note Pay To The Order of Mickey. Mickey has not signed the note but Goofy is foreclosing on you. Goofy is a transferee under UCC 3-301(ii) and has to prove a few things. Most notably that that he got it from the holder. Example: You write a note Pay To The Order of Mickey. Mickey has not signed the note. Donald signed signed the note in blank. Goofy has the note note and says it’s a bearer  instrument now, and they they can prove they got it from Donald. How is this scenario different from the above?  Answer:  Answer: It’s not. Holdership requires  negotiation and possession. Negotiation requires  indorsement and transfer. Mickey never indorsed, so Donald never became became a holder. Goofy must prove he got it from the holder, but since Donald is not the holder Goofy has a problem. Since holdership requires negotiation negotiation and possession, who who is the holder  anyway? The answer to that that question question is nobody .



Until Mickey signs that note its bad paper and essentially worthless. This scenario is where 99% of promissory note evidence evidence fraud comes into play. There will be an allonge stapled to the note that bears Mickey’s signature and signs the note over to Dona ld. These are typically forged or fabricated fabricated by foreclosure mills and used for litigation. litigation. The lazy slobs could maybe get a real allonge, but oftentimes Mickey has long since gone out of business and it’s just easier  to use a forged document than go to all that hassle. Pro Tip: Read the UCC & UCC cases again. Read W.A.R. on allonges & indorsement.



HOW TO RECOGNIZE RIPOFFS AND DUMB STRATEGIES These two topics go hand in hand. A dumb strategy is a dumb strategy, and a nd a ripoff is  just a person who employs a dumb strategy and wants to charge you for it. As a general matter, any edgy new theory is a dumb strategy if it lacks case law to back it up. The best strategy is always  fighting the key three things, using the rules of evidence, the laws of your state, and controlling controlling case law. Look to extra jurisdictional authorities (case law from other states or federal districts) when you have to. Instant Stupidity: You don’t have to pay your mortgage because your loan was securitized .



The truth is that securitization securitization is perfectly legal. The advanced securitization fights usually happen because a securitized trust such as XYZ-2006-SERIES-A-QRS is



 foreclosing. Don’t be distra cted – stick to the basic three and make the so-called trust XYZ-2006-SERIES-A-QRS prove they are Person Entitled to Enforce under UCC 3-301. Your promissory note was used to make money by securitizing it and they didn’t  tell you they were going to make a fortune , therefore you didn’t have all the information necessary to make a valid mortgage contract . After all, since they’re using your note to make a fortune, you would have held out for a piece of that  action .



The truth is that once you indorse and deliver a promissory to note to the holder, that yours. It’s an asset to employ in any way way promissory note is the holder’s property, not yours. he wants and none of your business. The note was one transaction. The mortgage mortgage was a second transaction. What the holder does later are other transactions to which which you are not a party and therefore you can’t complain. The lender named on your promissory note and mortgage is not the person who  put up the money for your your house. They used your promissory note itself to  obtain credit from a warehouse lender and used that money to fund the purchase. This means that there was no consideration on the contract by the lender;  therefore the mortgage contract is not valid and you don’t have to pay it.



The truth is that the the above is partly true. true. Your little bank does have a line of credit with a warehouse lender. It borrows on its credit credit line to fund the purchase and then pays the funds back using your promissory promissory note. The stupidity is the no consideration argument, because as long as anybody  performed the consideration the contract is valid. Your promissory note was securitized and sold to investors so it’s not a negotiable instrument, therefore you argue under UCC article 9 and not article 3.



The truth is that your your promissory note is a promissory note under article 3. Remember  that what happens afterwards makes no difference. Your promissory note and mortgage were bifurcated by MERS and that means  your note became an unsecured obligation.



The truth is that this this is wrong. Almost every court has said said that the mortgage mortgage follows the note and the assignment doesn’t matter. That being said, there are some some strategies that use the MERS assignment against your opposition (W.A.R. folly supra ). ). MERS is a huge mess with split decisions everywhere. If you’re in a MERS hostile state then you may find some useful MERS bits (e.g. Bain supra ). ). Pro Tip: The tipoffs to the ripoffs are the words “you don’t have to pay”. pay”. You do have to pay, except under very unusual circumstances created or discovered by sticking to the key three things: The note, the mortgage and the fact of default.



 ALWAYS stick to the laws of your state, controlling case law, other case law, the rules of evidence and the facts on the record . Remember. You’re not out to prove that BANK is really the evil empire. Admit nothing, deny everything, and make them prove it every step of the way. Keep your eyes on the prize.



ENDING AT THE BEGINNING: What should you do if you’re being foreclosed on? If you’re in a non -judicial state follow your non- judicial  judicial process to make it judicial… judicial… If you’re in a judicial judicial state then then answer answer the complaint against you.



Remember the three things the bank must prove: 1. A promissory note that they can enforce 2. A mortgage mortgage which secures the note 3. A default on the note Remember that your job is to stop them using the law and the rules of evidence. 1. BANK is not a person entitled entitled to enforce enforce the note pursuant to UCC 3-301. 3- 301. 2. BANK seems to hold a mortgage mortgage but the assignment assignment was of no effect. 3. The holder of the note has not declared a default. Now go fight for your home. Eighty percent of success is just showing up  – Woody Allen.
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